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lutely unprotected, seditious speech and seditious libel, fighting
words, defamation, and obscenity, a march now deflected by a shift
in position with respect to obscenity and the creation of a new cate-
gory, of non-obscene child pornography. But in the course of this
movement, differences surfaced among the Justices on the permis-
sibility of regulation based on content and the interrelated issue of
a hierarchy of speech values, according to which some forms of ex-
pression, while protected, may be more readily subject to official
regulation and perhaps suppression than other protected expres-
sion. These differences were compounded by confrontations with
cases in which First Amendment expression values came into con-
flict with other values, either constitutionally protected values
such as the right to fair trials in criminal cases or societally valued
interests such as those in privacy, reputation, and the protection
from disclosure of certain kinds of information.

Attempts to work out these differences are elaborated in the
following pages, but the effort to formulate a doctrine of permissi-
ble content regulation within categories of protected expression ne-
cessitates a brief treatment. It has been, and remains, standard
doctrine that it is impermissible to posit regulation of protected ex-
pression upon its content.? But in recent Terms, Justice Stevens
has articulated a theory under which he would permit some gov-
ernmental restraint based upon content; in his view, there is a hi-
erarchy of speech which the judiciary may define and the appropri-
ate level of protection under the First Amendment depends on
where the kind of speech at issue fits into that hierarchy. The
place on the continuum of any class of speech is basically settled by
reference to Chaplinsky’s formulation of whether it is “an essential
part of any exposition of ideas” and what its “social value as a step
to truth” is.# Thus, offensive words and portrayals dealing with sex
and excretion may be regulated, even though nonobscene, when the
expression plays no role or a minimal role in the exposition of
ideas.®> “Whether political oratory or philosophical discussion
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